From: Timothy Hicks

Sent: 20 April 2022 11:47

To: Information NYPCC (info@northyorkshire-pfcc.gov.uk)
Cc: 'nypcp'; 'Tim Dawson'

Subject: FAO: Mr Stuart Green. Appeal against proscription

Stuart Green Esq.,
Chairman, Independent Audit and Ethics Committee,
Office of the Police Fire and Crime Commissioner for North Yorkshire,

12 Granby Road,
Harrogate,
North Yorkshire,
HGI 4ST

Dear Sir,

Appeal against proscription

I am a journalist writing mainly for the North Yorks Enquirer Internet
News Magazine. [ am writing to appeal against the decision by the Police
Fire and Crime Commissioner to extend the application of a customer
contact arrangement under the Office of the Police Fire and Crime
Commissioner (OPFCC) policy on unreasonable complainants to me.
Other than my observations on the timings for representations and
appeals, I make below, I think it is a reasonable policy. My concerns are
about the way it has been applied to me since the 3 of March 2021. The
policy can be accessed from the link below.

https://www.northyorkshire-pfcc.gov.uk/how-can-we-
help/complaints/policy-unreasonable-complaints/

In his letter extending the customer contact arrangement for an undefined
period, dated the 6™ of April 2022 Mr Dennis states: “Since the time that
it was imposed, I note in particular that in the period 6 March 2021 to 23
March 2022, some 48 lines of correspondence were generated by you and
addressed (not necessarily exclusively) to the Commissioner. In most
cases, the customer contact arrangement has operated so as to mean that
no response was sent to you — although on a small number of occasions
discretion has been exercised to respond (in instances directly or
indirectly connected with the exceptions set out in the letter of 3 March
2021). In view of the fact that broadly the same volume of
correspondence has been generated since the customer contact
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arrangement was imposed, I have concluded that the principal conditions
which lead to it being imposed remain satisfied.” Contrary to what Mr
Dennis states, I sent approximately thirty nine e mails to the OPFCC in
the period he specified, two of these were to do with proscription, some
were to do with the PFCC election and some to do with the resignation of
Mr Allott. Most of these contacts were requests for media comment,
which were all (bar 1) ignored. Some of the emails that Mr Dennis
complains of were accepted as valid and appropriate by the OPFCC, sent
at Mr Dennis’s invitation, or with the consent of the Commissioner or the
OPFCC.

Further, this is not excessive for a local media organisation covering
North Yorkshire in an election year with the additional coverage required
by Mr Allott’s resignation. So under the circumstances the level of
correspondence the OPFCC receives from me is not onerous or
excessively draining on public resources. There is therefore no reasonable
basis for proscription over the amount of correspondence the OPFCC
receives from me.

I have asked the Commissioner to identify those items of correspondence
she perceives to be unreasonable within the meaning of the policy with a
justification for this designation and she has not responded with any
single example.

Therefore it appears that [ am having a customer contact agreement
applied to me not because of the weight of correspondence or because it
is unreasonable in content, but because any item of correspondence I send
to the OPFCC is being arbitrarily designated as unreasonable under the
policy, to justify applying a customer contact agreement to me. It follows
from this that the only way I can be removed from the customer contact
list is to stop all correspondence.

All of this means that de facto, I have been proscribed.

The Commissioner’s policy of proscribing the NYE has significant
implications for policing and freedom of the press. In the modern era,
internet news organisations like the NYE will become more prevalent, as
traditional print media declines. The NYE is now one of the largest local
media outlets in North Yorkshire. We regularly disseminate information
on behalf of North Yorkshire Police (http://nyenquirer.uk/police-7-
march-22/) and pass on any information that comes to us to the police. I
recently received a letter of commendation from North Yorkshire Police
CID for assistance I provided to the Claudia Lawrence investigation.
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Ms Tait’s letter of the 37 of March 2021 was accompanied by a similar
letter proscribing me on behalf of North Yorkshire Police. The current
joint policy of the Commissioner and the Chief Constable of proscribing
the NYE inhibits the ability of North Yorkshire Police to maintain public
safety by maintaining good media relations and access to the public
through the full range of modern media. Chief Constable Gareth Morgan
who was formerly the National Police Chiefs Council Lead for Media
Relations expressed concerns over this approach to the media:

“The media also play a vital role in holding the police service to
account and in connecting us with the public — this includes
highlighting when things may have gone wrong or where policing is
under legitimate scrutiny. The relationship should also therefore be
challenging and we need to recognise the role the media discharge on
behalf of the public in ensuring that we are accountable. The
responsibility to be open, transparent and accountable is part of the
Code of Ethics and sits with everybody in policing.

In recent years there has been a perception, rightly or wrongly, that
the police have withdrawn and communicate less openly with the
media. This does policing a disservice and I am determined that we
need to reset the relationship with the media — an appropriate and
professional relationship between the police and the media is in the
public interest.”

In the 1993 case of Derbyshire County Council v Times Newspapers, the
Law Lords ruled that it was vital that the public were free to criticise
public bodies:

“It is of the highest public importance that a democratically elected
governmental body, or indeed any governmental body, should be open
to uninhibited public criticism.”

This of course includes North Yorkshire Police and the Police Fire and
Crime Commissioner.

In his letter dated the 11% of April 2022 (attached), Mr Dennis states:
“The Office of the Police, Fire and Crime Commissioner (OPFCC) has
chosen to align with the stance adopted by North Yorkshire Police in
respect of the North Yorkshire Enquirer. North Yorkshire Police will
review its stance in that respect at its discretion. In any event, the
Customer Contact Arrangement in respect of you as an individual,
supersedes that stance in practical terms in respect of correspondence
received from you.” 1 attach a copy of the letter dated the 17% of April



2018 which sets out the Chief Constable’s policy that Mr Dennis refers to.
This does not anywhere mention unreasonable complainants. It is solely
concerned with my status as not being employed by an organisation that

is regulated by IPSO or Ofcom. It has nothing to do with the policy on
unreasonable complainants and cannot be used to justify applying this
policy to me. I also attach a letter from Mr Tim Dawson of the NUJ
setting out its concerns over this policy that the Commissioner has

aligned with.

The NYE has legitimately criticised North Yorkshire Police and
successive Commissioners over a wide range of issues, including Chief
Officers expenses, failures in the investigation into the murder of “Hope”,
the cover up into the Jimmy Savile and Peter Jaconelli scandal by Deputy
Chief Constable Sue Cross in which Mr Dennis is personally implicated,
failures in financial control, breaches of the Coronavirus regulations by
officers of North Yorkshire Police, failures in safeguarding, intelligence,
child protection, to invest in computer systems and media policy. This is
entirely appropriate and in the public interest.

As an example, please see this article http://nyenquirer.uk/boris-rishi-lisa-
winward/ on breaches of the Coronavirus regulations by Officers of North
Yorkshire Police and the Chief Constable’s policy of not prosecuting
them, which is critical of both the Chief Constable and the Commissioner.
I emailed both officials with a draft of the article offering them the
opportunity to comment. This was obviously the right thing to do and
represents normal journalistic practice. However, under the
Commissioner’s present policy, my email will be used in evidence

against me as an example of unreasonable behaviour at the next review
point.

I assert that the Commissioner has a duty to ensure the OPFCC submits to
media scrutiny, not to harass journalists by proscribing them for
legitimate criticism, on the basis that she is acting to “/imit the impact
upon public resources of servicing that correspondence”.

In this context, please can I ask you to consider to these paragraphs from
the Declaration of the Committee of Ministers of the Council of Europe
on the Protection of Journalism:

“Journalists and other media actors in Europe are increasingly being
harassed, intimidated, ... ... ... ... because of their investigative work,
opinions or reporting. This alarming situation is not exclusively limited
to professional journalists and other traditional media actors. ...the
scope of media actors has enlarged as a result of new forms of media



in the digital age. Those at risk also include others who contribute to
inform the public debate and persons performing journalistic activity
or public watchdog functions.

Journalists and others who perform public watchdog functions through
the media are often in a vulnerable position vis-a-vis the public
authorities or powerful interests groups because of their role in
informing the public and provoking debate on issues of public interest.
Obstacles created in order to hinder access to information of

public ...... discourage journalists and other media actors from
fulfilling their public watchdog role,

Attacks against journalists and other media actors constitute
particularly serious violations of human rights because they target not
only individuals, but deprive others of their right to receive

information, thus restricting public debate, which is at the very heart of
pluralist democracy.

A favourable environment for public debate requires States to refrain
from judicial intimidation by restricting the right of individuals to
disclose information of public interest through arbitrary or
disproportionate application of the law,”

This sums up perfectly the aggressive policy that successive
commissioners have followed towards the NYE since it’s journalists
caused huge embarrassment to North Yorkshire Police by revealing the
Hofschroer, Jimmy Savile, Peter Jaconelli and Chief Officers expenses
scandals.

I would make the following observations (in no particular order) about
the way the OPFCC policy on unreasonable complainants has been
applied to me since the 3" of March 2021:

1. Inhis letter dated the 11" of April 2022 (attached), Mr Dennis states:
“The Office of the Police, Fire and Crime Commissioner (OPFCC) has
chosen to align with the stance adopted by North Yorkshire Police in
respect of the North Yorkshire Enquirer.” In fact this letter was not
sent to the Editor of the NYE, it was sent only to me. Indicating that
this policy is not about policy towards a media outlet, it has been used
to target me alone, although I am not an employee or officer of the
NYE.

2. Initially I was only given four working days to submit representations
later extended to five. This is not enough time to draft representations



on a complex case for most people. The normal time limit is twenty
one days, which is fair and gives time for holidays, sickness and other
commitments. When I requested an extension to twenty one days it
was ignored. I am currently recovering from surgery and having to
attend for physiotherapy most days. I also have to swim regularly to
ease the pain in my back and improve my mobility. The arbitrary and
unreasonable time limit imposed by the Commissioner prevented me
from making representations, which is contrary to the policy.

. I was asked to make representations after I had been proscribed, not
prior to my case being considered. When I responded to the attached
letter dated 3 March 2021 from Ms Tait (which Mr Denis is using to
justify proscribing me) on the 17 of March 2021 (attached), my
response was ignored. [ would take this opportunity of repeating my
assertion that Ms Tate’s letter is obviously not a valid basis on which
to proscribe a journalist for the reasons stated in my rebuttal e mail of
the 17% of March 2021. Mr Dennis and Ms Tait did not respond to my
¢ mail and when I asked the Commissioner to direct Mr Dennis to
respond to it so that I could consider his response as part of my
representations, the Commissioner also ignored this request. I assert
that my e mail dated 17" of March 2021 constitutes a representation
against proscription which has been ignored both on initial proscription
in 2021 and when proscription was extended in 2022, which is contrary
to the policy. This all indicates that any representation I make will not
have any material impact on the outcome, because the decision has
already been taken and the Commissioner will not reverse it.

. The Commissioner has delegated control over the decision to proscribe
me under the policy solely to Mr Dennis. This is prohibited by the
policy, which requires that this decision is considered jointly by the
OPFCC Management Committee, comprising the CEO, Deputy
Monitoring Officer, Head of Organisation & Development and the
Policy & Scrutiny Manager. This is an important safeguard because it
means that no one person makes the decision and a wide variety of
views and opinions are available to come to a balanced group decision.

. Mr Dennis participated in Operation Rome, the unsuccessful attempt to
have me charged with harassment because I had taken up the case of a
pensioner that had been locked out of her home and stranded abroad,
while one of her sons tried to sell it from under her, with the assistance
of police officers. This led to criticism of the OPFCC in the national
press. | have criticised the OPFCC that Mr Dennis leads in my articles
in the NYE. I have also criticised Mr Dennis in the NYE. This means



that Mr Dennis and every member of the OPFCC has a conflict of
interest and accordingly he should have recused himself from this
process.

6. In his letter dated the 11" of April 2022 (attached), Mr Dennis states:
“The policy aim is to ensure that the limited public resources at the
disposal of the OPFCC, are applied efficiently and effectively. The
policy aligns with best practice promulgated by the Independent Office
for Police Conduct and is only brought into effect when absolutely
necessary.” This is factually incorrect and contrary to the policy.
Nowhere in the policy does it state that it can be used to “ensure that
the limited public resources at the disposal of the OPFCC, are applied
efficiently and effectively” and this does not appear in any of the
examples given in the policy of behaviour that can be used to justify
applying a customer contact arrangement. If my proscription is about
resourcing issues, then that is a separate issue that cannot be addressed
through the unreasonable complainants policy.

7. Mr Dennis has not at any time particularised what is unreasonable
within the meaning of the policy about any single item of my
correspondence. Mr Dennis is an executive working at the OPFCC. It
is easier for him to use the policy to apply a blanket ban on
correspondence that is critical of the OPFCC and therefore difficult to
answer, than have to address the legitimate concerns about policing in
North Yorkshire my correspondence raises. This is an abuse of the
policy.

8. The policy states that if the Management Team (not Mr Dennis) makes
the decision to apply this policy the complainant will be told when the
decision was taken, when the decision will be reviewed and how long
the restriction(s) will last. The OPFCC has never supplied me with this
information, either on the original proscription or on the extension and
is in breach of the policy.

9. The policy requires that normally a warning will be given and a copy
of the policy should be provided. In my case no warning was given and
I was not provided with a copy of the policy until I complained that no
policy existed, which was after my proscription had been extended.

10. The procedure states that I have the right to submit an appeal against
proscription. I was not notified of this either by Ms Tate or by Mr
Dennis until I complained that there was no right of appeal.



1.

12.

13.

14.

The policy states that restrictions will last a maximum of twelve
months and will be reviewed every six months. No six month or
twelve month review was implemented. My case was only reviewed
after thirteen and a half months.

In his letter extending the customer contact arrangement dated the 6™
of April 2022 Mr Dennis states: “I have recently arranged for the
subsequent correspondence caseload to be reviewed and assessed,
over a period of approximately twelve months since the customer
contact arrangement commenced”. The period that Mr Dennis
considered the amount of correspondence for is longer than twelve
months, which is prohibited by the policy. When I asked the
Commissioner to confine the review period to the maximum twelve
month time period required by the procedures she ignored my letter.

In his letter dated the 11% of April 2022, Mr Dennis states: “The
Office of the Police, Fire and Crime Commissioner (OPFCC) has
chosen to align with the stance adopted by North Yorkshire Police in
respect of the North Yorkshire Enquirer.” This is a breach of the
policy on unreasonable complainants, which cannot be used to align
OPFCC policy with another body. It can only be applied to
unreasonable complainants to the Commissioner which are within the
definitions or unreasonable conduct contained within the policy.

The policy states that “I¢ should be noted that a complainant or
correspondent can be persistent on an entirely reasonable basis.
Sometimes persistence is not only justified but necessary” and I assert
that this is the case with me. As an example I have for some time been
trying to obtain explanations for the following issues with Chief
Officers expenses:

e  Why were expense payments made to Deputy Chief Constable
(DCC) Tim Madgwick for pursuing his private hobby activity of
being a Board Member of the Special Olympics Great Britain
(SOGB)?

e Why did DCC Madgwick have a day trip to Dublin paid for by
expenses, for which no explanation is given and which appears to
be unconnected with his police duties?

e Why were expense payments made to Ms Joanna Carter the former
Chief Executive of the OPCC of £1,937.38 without disclosing what
they are for?



Why were expense payments made to Chief Constable Winward
for the full cost of attending FBI National Academy Alumni
Association (FBINAA) conferences in multiple European cities
which were not disclosed openly on the NYP website with an
itinerary and training programme, appear to be of dubious training
value and include time for (variously), sightseeing, shopping,
networking and banquets?

Why Chief Constable Winward was paid expenses for staying in
the Four Star Bristol Marriott Royal Hotel from Friday 22nd
September 2017 to attend an FBINAA conference that started on
Monday the 25th of September (cost £354.48), when she should
have booked one night for the 25" of September? (The current cost
of a single room is £97.00).

What the expenditure on a PFCC Uniform Badge on the 6 of
August 2021 was for, given that being Commissioner is not a
uniformed or warranted appointment?

Why Chief Officer’s expenses from 2013 onwards were paid
without adequate disclosure of what purpose the expenditure was
for on the force website, whilst other forces in the UK give full
disclosure?

Why all Commissioner Mulligan’s expenses from 2016 onward
were paid without adequate disclosure of what purpose the
expenditure was for and do not comply with the Elected Local
Policing Bodies (Specified Information Order) 2011 as amended?

What was the reason Chief Constable David Jones of North
Y orkshire Police visited Northern Ireland in September 2014 and
why was it charged to NYP through his expenses?



What was the reason Chief Constable David Jones of North
Yorkshire Police visited Northern Ireland on the 9™ and 10t of
May 2017 and why was it charged to NYP through his expenses?

e Why were police funds paid to a Conservative politician to finance
legal action against NYE journalists (Operation HY SON) when
this was not authorised by a decision notice?

e  Why PFCC Mulligan, Chief Constable Jones and Chief Executive
Carter authorised hundreds of thousands of pounds to be spent on
legal action against NYE journalists (Operation HY SON) for
criticising North Yorkshire Police over its failure to arrest Jimmy
Savile and Peter Jaconelli?

e  Why PFCC Mulligan, Chief Constable Jones and Chief Executive
Carter authorised hundreds of thousands of pounds to be spent on
legal action against NYE journalists (Operation HYSON), when
both Ms Carter and Chief Constable Jones had conflicts of interest
in this decision which they did not declare?

e  Why PFCC Mulligan, Chief Constable Jones and Chief Executive
Carter authorised hundreds of thousands of pounds to be spent on
legal action against NYE journalists (Operation HYSON) on behalf
of individuals unconnected with the police, who had locked an old
age pensioner and World War 2 veteran out of her home while she
was 11l abroad. Then tried to sell it from under her and keep the
funds for themselves? (In my view an offence of fraud by abuse of
position).

My intention in this correspondence is to:

e Let North Yorkshire taxpayers assess if the above expenditure
represented value for money or was appropriate. To do this, I
need to publish extracts from the witness statements submitted
by the plaintiffs to the High Court. However, both
Commissioner Metcalfe and Chief Constable Winward have
refused to respond to correspondence on these issues, release
any information on what the justification for this expenditure is
for, or to authorise publication of extracts from the witness
statements. Both Commissioner Metcalfe and Chief Constable



Winward have conflicts of interest in their refusal to comment
on these matters.

e Identify if public funds have been misused and if so, to obtain
their repayment.

e Improve standards of financial control in the OPFCC and in
North Yorkshire Police, following a series of financial scandals
which demonstrate a catastrophic and ongoing failure of
financial control.

I submit that these are lawful objectives, that all I am doing is being
persistent in the pursuit of these issues in the public interest, which is my
duty as a journalist investigating financial crime in the public sector.
Under these circumstances the above section of the policy prohibits the
Commissioner from using the policy to proscribe a jounalist.

I would therefore ask that the Committee upholds my appeal and quashes
the decisions to (1) apply and then (2) extend a customer contact
arrangement to me on the basis that:

. The Commissioner and her predecessors have not at any time followed
the OPFCC policy on unreasonable complainants, and the Commissioner
is in complete breach of those aspects of the policy which uphold
complainants rights and their ability to respond to an allegation under the
policy.

. I was denied the opportunity to make representations prior to being
proscribed and my representations were ignored.

. Only the Management Committee can implement a customer contact
arrangement, not Mr Dennis acting alone on his own authority.

. The Commissioner and her predecessors have not demonstrated a case
that justifies using the OPFCC policy on unreasonable complainants
being applied to me.

. Proscription of a journalist or a media outlet is contrary to the public
interest.

. The proscription is contrary to the Commissioners duty to act openly,
transparently and to be accountable.



7. The proscription is contrary to the Commissioner’s duty to ensure good
relations between local media and North Yorkshire Police, to assist it in
preventing and detecting crime by providing the police and OPFCC with
wider access to the public.

Should the customer contact arrangement be quashed, this should not
prevent the Commissioner from either a) subsequently submitting a clear
well written fresh case for prescription that complies with the policy and
particularises against each piece of correspondence how it falls within the
policy, or b) clarifying what it is she considers is unreasonable and
entering into dialogue with me to seek agreement on a way forward, in
the normal way. Should any of my articles or correspondence be shown
to be inaccurate or unreasonable as a result of this process, [ will of
course issue a correction and retraction.

I would additionally request that in accordance with its terms of reference,
the Audit Committee:

8. Recommends that the procedures are amended to allow twenty one day
timings for all representations and appeals, in accordance with normal
practice.

9. Recommends that the Commissioner must be precise and specific about
what alleged conduct is the cause of the policy being applied.

10. Recommends that the procedures are amended to allow representations
against having the policy applied to be requested prior to application, not
after it.

11. Recommends that the Commissioner, Mr Dennis, Ms Tait, the Deputy
Monitoring Officer, the Head of Organisation & Development and the
Policy & Scrutiny Manager receive training in the policy on unreasonable
complainants and the Committee directs them to ensure they apply it
meticulously in future.

12. Responds in full to my concerns over Chief Officer’s expenses set out
above at 14.

I hope this is all clear, but please do not hesitate to contact me if you
require any further information. I will forward additional supporting
documentation to you separately.

I thank you in anticipation of your consideration of this request and look
forward to hearing from you in due course.



Yours faithfully,
Tim Hicks

NUJ Membership No WO15306



